Taylor v. Canyon County Bd. of Comm\u27rs Respondent\u27s Brief 2 Dckt. 34809 by unknown
UIdaho Law
Digital Commons @ UIdaho Law
Idaho Supreme Court Records & Briefs
10-3-2008
Taylor v. Canyon County Bd. of Comm'rs
Respondent's Brief 2 Dckt. 34809
Follow this and additional works at: https://digitalcommons.law.uidaho.edu/
idaho_supreme_court_record_briefs
This Court Document is brought to you for free and open access by Digital Commons @ UIdaho Law. It has been accepted for inclusion in Idaho
Supreme Court Records & Briefs by an authorized administrator of Digital Commons @ UIdaho Law. For more information, please contact
annablaine@uidaho.edu.
Recommended Citation
"Taylor v. Canyon County Bd. of Comm'rs Respondent's Brief 2 Dckt. 34809" (2008). Idaho Supreme Court Records & Briefs. 1738.
https://digitalcommons.law.uidaho.edu/idaho_supreme_court_record_briefs/1738
IN THE SUPREME COURT OF THE STATE OF IDAHO 
KIRBY VICKERS and CHERYL VICKERS ) 
husband and wife, 1 
\ 
J 
PetitionersIAppellants, ) DOCKET NO. 34809 




CANYON COUNTY BOARD OF 1 
COMMISSIONERS, a political subdivision of)  









Appeal from the District Court of the Third Judicial District 
of the State of Idaho, in and for the County of Canyon 
Honorable Gordon W. Petrie, District Judge, Presiding 
William F. Gigray, ISB #I435 
Matthew A. Johnson, ISB #7789 
White Peterson, P.A 
5700 East Franklin Road 
Suite 200 
Nampa, ldaho 83687-7901 
Attorneys for Appellants 
Kirby & Cheryl Vickers 
David L. Young, ISB #3679 Todd M. Lakey, ISB #4856 
Samuel B. Laugheed, Rose Law Group, Borton 
ISB #7059 6223 N. Discovery Way 
Canyon County Prosecutor Suite 200 
11 15 Albany Street Boise, Idaho 83713 
Caldwell, Idaho 83605 . Attorney for Intervenor1 
Attorneys for Defendant/ Respondent Edward Savala 
Respondent Canyon County 
Board of Commissioners 
IN THE SUPREME COURT OF THE STATE OF IDAHO 
KIRBY VICKERS and CHERYL VICKERS ) 
husband and wife, 
1 




CANYON COUNTY BOARD OF ) 
COMMISSIONERS, a political subdivision of) 








Appeal from the District Court of the Third Judicial District 
of the State of Idaho, in and for the County of Canyon 
Honorable Gordon W. Petrie, District Judge, Presiding 
William F. Gigray, ISB #I435 
Matthew A. Johnson, ISB #7789 
White Peterson, P.A 
5700 East Franklin Road 
Sulte 200 
Nampa, Idaho 83687-7901 
Attorneys for Appellants 
Kirby & Cheryl Vickers 
David L. Young, ISB #3679 Todd M. Lakey, ISB #4856 
Samuel B. Laugheed, Rose Law Group, Borton 
ISB #7059 6223 N. Discovery Way 
Canyon County Prosecutor Suite 200 
11 15 Albany Street Boise, Idaho 83713 
Caldwell, Idaho 83605 Attorney for Intervenor1 
Attorneys for Defendant/ Respondent Edward Savala 
Respondent Canyon County 
Board of Commissioners 
TABLE OF CONTENTS 
STATEMENTOFCASE . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  1 
. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  A . Nature of the Case 1 
. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  B . Course of Proceedings 1 
. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  C . Statement of Facts 2 
ISSUESONAPPEAL . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  3 
. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  ARGUMENT 4 
. . . . . . . . . . . . . . . . . . . . . .  A . Appellants lack standing to pursue the instant appeal 4
. . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  1 . Comprehensive Plan Map Changes 5 
. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  2 . Conditional Rezone 6 
3 . Developnlent Agreement . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  7 
B . Appellants failed LO preserve their instant objections to the amendment of the 
1995 Comprehensive Plan map . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  7 
C . Incorporation into the 2010 Comprehensive Plan Map of the change to the 1995 
. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  Plan was purely an administrative act 10 
D . The Board's decision to grant the amendment to the 1995 Plan, the Conditional 
Rezone. and the Development Agreement are supported by substantial and 
competent evidence . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  12 
. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  1 . Standard of Review 13 
2 . The Comprehensive Plan Map . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  13 
3 . The Conditional Rezone and Development Agreement . . . . . . . . . . . . .  16 
E . The County is entitled its reasonable attorney fees and costs under 
I.C.$12-117 . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  20 
CONCLUSION . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  21 
TABLE OF CASES AND AUTHORITIES 
CASES 
Ben Lomond, Inc. v. City of Idaho Falls, 92 Idaho 595,448 P.2d 209 (1968) . . . . . . . . . . . . . .  10 
Bone v. City of Lewiston, 107 Idaho 844,849,693 P.2d 1046, 1051 (1984) . . . . . . . . . . . .  14, 18 
. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  Cowan, 143 Idaho at 517,148 P.3d at 1263 16 
Gillner Dairy LLC v. Jerome County, 145 Idaho 630,632, 181 P.3d 1238, 1240 (2008) 
. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  4,5,20 
Highlands Developnzent Covp. v. City of Boise, 145 Idaho 958,961, 188 P.3d 900,903 (2008) 
~ 4 , 5 , 6 , 2 0  
Payette River Property Owners Ass'n v. Board of Conz'rs of Valley County, 132 Idaho 551,976 
P.2d477(1999) . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  11 
Price v. Payette County Bd. of Com'rs, 131 Idaho 426,430,958 P.2d 583,587 (1998) . . . . .  14 
South Fork Coalition v. Board of Com'rs of Bonneville County, 117 Idaho 857,792 P.2d 882 
(1990) . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  I0
Spencer v. Kootenai Counzy, 145 Idaho 448,452,180 P.3d 487,491 (2008) . . . . . . . . . . .  13,16 
Spvenger, Grubb and Associates, Inc. v. City of Hailey, 133 Idaho 320,322,986 P.2d 343,345 
(1999) . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  14 
Taylor v. Board of County Com'rs, 124 Idaho 392,396,860 P.2d 8, 12 (Ct.App. 1993) . . . . .  14 
Uvvutia v. Blaine County, 134 Idaho 353,2 P.3d 738 (2000) . . . . . . . . . . . . . . . . . . . . . . . . . .  11 
Whitted v. Canyon County Board of Comr's, 137 Idaho 118, 121,44 P.3d 1173, 1176 (2002) 
. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  8 
STATUTES 
Chapter 65 of Title 67, Idaho Code . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  
. . . . . . . . . .  Idaho Administrative Procedures Act 
... 
-111- 
. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  IdahoCode$12-117 4. 20 
IdahoCodes67-5201 . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  4 
IdahoCodes67-6501 . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  4 
. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  IdahoCode§67-6508 13. 14 
. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  Idaho Code $67-6508(e) 14 
. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  Idaho Code 5 67-6509 . 2 . 15 
. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  Idaho Code § 67-651 1 .2  17 
Idaho Codes67-6511A . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  6. 7 
IdahoCodes67-6511(a) . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  6 
. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  Idaho Code 67-651 1(c) 14 
Idaho Code 67-6519 . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  5. 7 
. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  Idaho Code 5 67-6521 .5 .  7 
Local Land Use Planning Act . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  4 
CANYON COUNTY CODE OF ORDINANCES 
Article 6. Chapter 7 of the Canyon County Code of Ordinances . . . . . . . . . . . . . . . . . . . . . . . . . .  2 
Canyon County Ordinance 07.06.01, et . seq.. (2005) . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  .6 .  14 
Canyon County Ordinance 07-06-05 . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  17 
Canyon County Ordinance 07-06-07 . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  16 
Canyon County Ordinance 07-06-07(2) . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  6 .  7 
Canyon County Ordinance 07-09-07(2) . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  16 
STATEMENT OF CASE 
A. Nature of the Case: 
This is an appeal of certain land use decisions rendered by the Canyon County Board of 
County Commissioners (hereinafter "Board). Those decisions were affirmed by the &strict 
court, which declined a request to substitute its judgment for that of the Board and refused to 
address issues that had been raised for the first time on appeal. Upon its review of this case, the 
County respectfully requests that the Court conclude that contemplation of the Appellant's 
arguments is precluded by jurisdictional limits on its authority to address issues not timely raised 
or otherwise inappropriate for judicial review. Alternatively, the County requests that the Court 
affirm the Board's judgment as being supported by substantial and competent evidence and reject 
any contention that due process has been offended in this matter. 
B. Course of  Proceedings: 
On May 4,2006, the Board issued a written decision finalizing its approval of Dr. 
Edward Savala's application for a comprehensive plan map change, conditional rezone, and 
development agreement for approximately eight (8) acres of real property located in a portion of 
Canyon County known generally as "Sunnyslope." This approval was the fruit of multiple public 
hearings during which the Board received and considered hours of testimony and pages of 
exhibits from many interested persons both for and against the application. The district court, 
upon petition by some of the underlying application's opponents, Nancy Taylor, Doug Houston, 
and Cheryl and Kirby Vickers, affirmed the Board's actions. The Vickers now appeal. 
RESPONDENT'S BRIEF 
VICKERS V. CANYON COUNTY 
DOCKET NO. 34809 Page 1 
C. Statement of Facts: 
Pursuant to procedures and authority provided by Idaho Code §§ 67-6509 and 67-6511, as 
well as Article 6, Chapter 7 of the Canyon County Code of Ordinances, the Canyon County 
Planning and Zoning Commission (hereinafter "Commission") held a public hearing on May 19, 
2005 regarding Savala's request to be able, at some point, to possibly make particular uses of his 
private property. The Commission recommended that the Board deny the application in all 
respects. Upon receipt of that recommendation, the Board held three de novo hearings beginning 
in October 2005 regarding the application.' 
Among the many unrelated items of County business whose occurrence overlapped, to 
some degree, with the above-described proceedings was the Board's adoption of a new 
Comprehensive Plan and related map. For a short time in the summer and early fall of 2005, 
during the time between the issue of the Commission's recommendation regarding Savala's 
application and the Board's first hearing on that matter, there ran - on an entirely separate track - 
a proceeding to replace the existing Comprehensive Plan (hereinafter the "1995 Plan") with a 
new one (hereinafter the "2010 Plan"). Although the Vickers labor to construe the Board's 
ultimate approval of Savala's application in light of the unrelated adoption of the 2010 Plan, and 
in doing so find the process due them offended, it is important to note that these proceedings- and 
'The Vickers' briefing periodically refers to the Board's hearings as an "appeal" of the 
Commission's "denial." However, the Commission is not empowered to approve or deny 
applications for comprehensive plan map changes or conhtional rezones, and may only offer 
recommendations on such to the Board. The Countv reswectfullv directs the Court's attention to , . 
these inaccuracies insofar as they might suggest a misleading perception of both the role of the 
Commission and the nature of the Board's hearings. 
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their consequences - ran merely parallel and that any convergence between them was limited to 
the merely administrative. 
The salient facts of the matter, therefore, are that the Savala application was submitted, 
considered, and acted upon under the 1995 Plan; that the Commission's recommendation was 
only that; that the Board held three de novo hearings regarding the request; and that the Board 
thereafter took the functional equivalent of "judicial notice" to afford the transposition of 
approved changes to the 1995 Plan map to the 2010 Plan map. The record details a total of four 
hearings at which the Vickers, and any other interested party, were given every opportunity to be 
heard, and at which opportunity to fully exhaust the legal and political authority of the County 
was afforded the public. At no point during any of the hearings was an objection raised as to the 
functional effect of the application being considered under the 1995 Plan. 
ISSUES ON APPEAL' 
Upon consideration of the Vickers' depiction of the issues on appeal, the County would 
rephrase such issues as follows: 
1. Whether the Appellants had standing to petition the district court for judicial 
review. 
2. Whether the Appellants properly preserved for appeal their instant objections. 
3. Whether substantial and competent evidence supports the Board's action in 
'Because the first two issues herein described, like the first four articulated by the 
Vickers' briefing, require analysis outside of the Idaho Administrative Procedures Act, the 
County's opinion on the appropriate standard of review necessarily shifts as its briefing 
progresses. The Court's indulgence is respectfully requested. 
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granting the amendment to the 1995 Plan, conditional rezone, and development 
agreement. 
4. Whether the County is entitled its reasonable attorney fees and costs incurred in 
connection with this case pursuant to I.C. 5 12-117. 
ARGUMENT 
A. Appellants lack standing to pursue the instant appeal. 
The Vickers did not have a right to file a petition for judicial review in this matter, and 
accord~ngly lack standing to appeal from the adverse decision issued therein.3 The Idaho 
Administrative Procedures Act (hereinafter "IAPA), LC. 5 67-5201, et. seq., does not grant the 
right to review decisions made by counties. See also, Highlands Development Corp. v. City of 
Boise, 145 Idaho 958,961, 188 P.3d 900,903 (2008). In Giltner Dairy LLC v. Jerome County, 
145 Idaho 630,632, 181 P.3d 1238, 1240 (2008), this Court summarized as follows: 
"The IAPA and itsjudicial review standards apply to agency actions." Gibson v. Ada 
County Sheri fs  Dept., 139 Idaho 5,7,72 P.3d 845,847 (2003). "Counties and city 
governments are consideredlocal governing bodies rather than agencies for purposes 
of the IAPA." Id. "The language of the IAPA indicates that it is intended to govenl 
the judicial review of decisions made by state administrative agenices, and not local 
governing bodies." Idaho Historic Preservation Council, Inc. v. City Council of City 
of Boise, 134 Idaho 651,653,8 P.3d 646,648 (2000). 
The Viclters' right to pursue judicial review, and appeal an adverse decision therefrom, 
must therefore come from without the IAPA. 
The Local Land Use Planning Act (hereinafter "LLUPA), LC. 5 67-6501, et. seq., 
3The County aclmowledges that the Coua denied a motion for involuntary dismissal that 
was based on this position, but respectfully intend to further articulate its argument regarding the 
issue in hopes of obtaining the Court's direction on the subject. 
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authorizes judicial review of some county-level land use decisions. As noted by this Coun in 
Highlands, such decisions are commonly described by the possibility that a permit authorizing 
development is at issue. Highlands, 145 Idaho at 961, 188 P.3d at 903. In this case, no such 
permit was applied for or granted. Rather, the applications before the Commission and Board 
were for amendment to the 1995 Plan map, aconditional rezone, and a development agreement. 
Clerk's Record., Vol. I,  p. 9, L. 3-6. Addressing the authority for judicial review of each of these 
in turn, it becomes clear that a decision on the issues as presented by the Vickers could be 
rendered by this Court only by abandoning the existing statutory framework and its own recent 
interpretations thereof. 
1. Commehensive Plan Map Chan~es: 
There is no statute authorizing a petition for judicial review of a county's decision to 
amend its comprehensive plan map. Giltner, 145 Idaho at 633, 181 P.3d at 1241. An application 
for such amendment is not an application for a permit, and granting an amendment to a 
comprehensive plan map can neither "allow a specific development to proceed or prevent it from 
doing so". Highlands, 145 Idaho at 965, 188 P.3d 907 (J. Jones, J., dissenting); Id. 
The Vickers' petition for judicial review of the map changes was therefore not authorized 
by either I.C. § 67-6519, which applies to applications for a permit under Chapter 65 of Title 67, 
Idaho Code, or LC. 5 67-6521, which confers standing on "affected persons" who enjoy "an 
interest in real property which may be adversely affected by the issuance or denial of a permit 
authorizing the development" and should have been dismissed by the district court. As the 
district court was without authority to review the issue, the Vickers' instant arguments as to the 
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comprehensive plan map changes are not properly before this Court and must be dismissed. 
2. Conditional Rezone: 
There is no express statutory authority creating a right to judicial review of a county's 
decision on an application for conditional rezone. In Highlands, this Coult recognized that 
actions establishing an initial zoning classification of annexed land did not constitute the 
issuance of a permit authorizing development. Highlands, 145 Idaho at 961, 188 P.3d at 903. 
While Highlands specifically addressed ihe initial zoning of land, it is clear that a rezone simply 
establishes a new zoning classification for previously zoned land, and a conditional rezone does 
the same while limiting the scope of uses normally allowed in the particular zone. LC. 5 67- 
651 1(a) (referencing "conditional rezoning"); Canyon County Ordinance (hereinafter "CCO) 
07-06-01, et. seq., (2005). In each case, the subject remains the classification of land. From such 
classification flows opportunities for specific development, both as uses requiring a permit and 
uses inherent in tile classification, but if an initial zoning classification does not qualify as a 
permit, neither must a rezone or conditional rezone. 
Canyon County requires applicants granted a conditional rezone to enter a development 
agreement. CCO 07-06-07(2); see also I.C. 5 67-651 1A. Any predevelopment condition, 
stipulation, restriction or limitation memorialized in that agreement must be met before a 
building permit will issue. CCO 07-06-07(2). Approval of a conditional rezone therefore does 
not lead directly to or otherwise sanction a specific development, and should not be construed as 
a permit authorizing such. Accordingly, the Vickers' petition for judicial review of the Board's 
decision to grant the conditional rezone should have been dismissed by the district court. 
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3. Development Agreement: 
A development agreement is not a permit. See I.C. 5 67-651 1A; CCO 07-06-07(2) 
Accordingly, there is no express authority for judicial review of a county's decision to enter a 
development agreement commiserate with the terms of a conditional rezone. Under the plain 
language of I.C. $5 67-6519 and 67-6521, therefore, the district court should have dismissed the 
development agreement portion of the Vickers' petition for judicial review. 
The Vickers argue that LC. 5 67-651 1A's definition of "development agreement" as "a 
written commitment concerning the use or development of the subject parcel," renders the 
agreement a functional equivalent of a permit authorizing development. Brief in Response to 
Respondent's Motion to Dismiss, p.9. If the Court were to accept this reasoning, a logical 
corollary would be that the only reason a development agreement need exist is because the 
conditional rezone that underlies it does not or cannot independently authorize development. 
It is precisely because the conditional rezone does not authorize development - but only 
changes the type of development that could occur on the land - that a development agreement 
binding the landowner becomes necessary. Without verification that predevelopment conditions 
of approval have been met, a valid building permit will not issue. CCO 07-06-07(2). 
B. Appellants failed to preserve their instant obiections to the amendment of the 1995 
Cornarehensive Plan map. 
The Vickers argue that while it was appropriate for the Board to "consider" the Savala 
requests under the 1995 Plan, it was unlawful for the Board to act on that consideration by 
amending the 1995 Plan map. However, this argument was not addressed in front of the Board, 
and was not preserved for review. As "[ilt is well established that in order for an issue to be 
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raised on appeal, the record must reveal an adverse ruling which forms the basis for an 
assignment of error," this question is not appropriately before the Court. Whitted v. Canyon 
County Board of Comr's, 137 Idaho 118, 121,44 P.3d 1173, 1176 (2002). 
As the Vickers were represented by their instant counsel throughout these proceedings, 
there is no question that the failure to preserve this issue does not reflect a procedural error 
committed by an unsophisticated hearing participant. Accordingly, it would not value form over 
substance to dismiss this portion of the Vickers' appeal. It is clear that this issue was simply not 
recognized during the Board's hearings. In fact, while the record describes several instances in 
which the complications raised by the existence of two comprehensive plans and related maps 
were recognized and discussed by the Board and counsel for both sides, it reveals that this 
particular issue - which the Vickers' now rely heavily upon - was never broached. See 
Transcript of October 25, 2005: 
"MR. LAKEY: ... As you know, the first question, as you mentioned, Commissioner 
Beebe, is the comprehellsive plan. The 1995 comprehensive plan was in place when 
this application was submitted and I submitted an analysis under that plan. The new 
comprehensive plan for the county was adopted and took effect on the 20" of this 
month. Thus my submission of the additional analysis. I think both comprehensive 
plans support this application and we'll present testimony and evidence under both 
of those plans." 
(Tr. October 25,2005, p. 29, L.7) 
"MR. VASQUEZ: Mr. Lakey, I don't know that - - well, I do know that it's not 
appropriate to include references to the new comprehensive plan because this was 
made in application under the 1995 plan." 
(Tr. October 25,2005, p. 33, L. 21) 
"MR. BEEBE: ... My understanding is that it's the old comp plan under which this 
application was made is what we're dealing with, not the new comp plan." 
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(Tr. October 25,2005, p. 171, L. 17) 
"MR. GIGRAY: I understand that's when they made the application. I understand 
the law and that point. I think you've got a practical problem though. You have an 
existing map that's going to go into the future and so you have to adapt something 
that goes on here to that map because I assume that will be your map. You're not 
going to control land use in the county in the future under the old map." 
(Tr. October 25,2005, p. 171, L. 20) 
See Transcript of March 14,2006 
"MR. GIGRAY: ... Our third position and it sounds as --I understood the testimony 
earlier that the comprehensive plan of 1995 does apply in your analysis in this 
matter." 
(Tr. March 14,2006, p. 121, L. 10) 
"MR. GIGRAY: But as you understand your analysis still continues. You still do an 
analysis of your comp plan. The comp plan ... is not controlling to your decision [on 
the conditional rezone] ." 
(Tr. March 14, 2006, p. 135, L. 20) 
See also Supplement to the Record, pp. 10-25, "Position Statement in Opposition to 
Appeal of Applicant for Zone Change dated March 10,2006." 
It is important to note that after the Board determined that the conditional rezone should 
be granted, there was a second hearing on that same question. That second hearing presented 
ample opportunity for the Vickers to raise the issue they now base so much upon. The Vickers 
argue that the Board should have advised Savala that the 1995 Plan map could no longer be 
amended, so that he could opt to re-apply under the 2010 Plan. Appellants' Opening Brief, p. 12. 
But at no point did the Vickers make this argument during the course of the Board's hearings, 
even after the Board had first voted to change the 1995 Plan map and to grant the conditional 
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rezone. Accordingly, the failure to preserve this argument, besides rendering a significant 
portion of the Vickers' instant contentions irrelevant, also deprived the Board of an opportunity 
to address and resolve a potential issue without judicial oversight. 
Without having enjoyed the benefit of such opportunity, an adverse decision at the 
appellate level would be unfounded and inappropriate. In sum, even if there were a right to 
judicial review of a County's authority to amend its comprehensive plan map, which there is not, 
in this case there exists no record upon which such review could even be conducted as the issue 
was never raised. 
C. Incoruoration into the 2010 Comprehensive Plan Map of the change to the 
1995 Plan was ourelv an administrative act. 
The Vickers contend that the Board's adoption of the 2010 Plan map precluded any 
amendment to the 1995 Plan map. This argument should fail without consideration, as there is 
no right to judicial review of a comprehensive plan map change. Alternatively, as this argument 
is based on the premise that the Board was lawfully unable to amend the 1995 Plan, and as such 
premise is informed by an unpreserved objection, the Court should refuse to opine on the matter. 
If this Court should determine that this question has been properly presented to them, it 
should note that in advancing their argument on this point the Vickers rely not on plain language, 
but upon a negative inference gleaned from cases affirming that the law in place at the time a 
land use application is submitted is the law that governs decisions made on that application. 
Appellants' Opening Brief, pp. 10-1 1. The Vickers emphasize that "None of these cases 
[including Ben Lomond, Inc. v. City of Idaho Falls, 92 Idaho 595,448 P.2d 209 (1968); South 
Fork Coalition v. Board of Com'rs ofBonneville County, 117 Idaho 857,792 P.2d 882 (1990); 
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Urrutia v. Blaine County, 134 Idaho 353,2 P.3d 738 (2000); and Payette River Property Owners 
Ass'n v. Board of Com'rs of Valley County, 132 Idaho 551,976 P.2d 477 (1999)l extends the 
right to be considered under the then existing ordinance or plan to also include a right to have 
that repealed ordinance or plan amended at the behest of the applicant." Appellants' Opening 
Brief, p. 11. In addition to voicing an unreasonably narrow reading of the term "considered," this 
argument suggests that the axiomatic proposition that the law in place at the time a land use 
application is submitted is the law that will govern decisions made on that application exists only 
to facilitate a governing board's capacity to render the equivalent of an advisory opinion. The 
absurdity of this proposition in light of the record in this case is reflected in the Vickers' 
impassioned opposition, as evinced by the record, to Savala's application. That opposition was 
very clearly predicated on the Vickers' belief that they were "affected persons," a status that 
could not exist if the proceedings were indeed the nullity they now suggest. See, e.g., Appellants' 
Opening Brief, p. 2. 
Relying on this suddenly convenient reasoning, the Vickers apparently contend that the 
amendment to the 2010 Plan occurred in consequence of a sua sponte change enacted by the 
Board without notice or public input. Appellants' Opening Brief, p. 15. This argument ignores 
the fact that the "change" to the 2010 Plan was merely an administrative act designed to 
appropriately reflect the consequences of the change to the 1995 Plan. The update to the 2010 
Plan had no independent significance and was but an echo of the proceedings under the 1995 
Plan in the same way that every other conditional rezone or map change approved under the 1995 
Plan was incorporated into the 2010 Plan. 
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Even if the Board's self-described '?judicial notice" of the 1995 Plan amendment should 
be determined to have created the appearance of some impropriety, it should be noted that there 
is a significant difference between the improper exercise of authority and the merely inartful. By 
incorporating this administrative task into its final order on Savala's application, the Board may 
have erred insofar as they needlessly created a sort of straw man, but the benefit to the public 
trust of reducing even rote ministerial acts to the record outweighs the inconvenience of 
potentially inviting unreasonable litigation. 
In short, the Vickers' interpretation of what it means for an application to be governed by 
the law in place at the time of its submission necessarily implies that any part of a current plan 
that was not approved and created under that plan becomes void upon its incorporation into a 
new plan because its opponents were not afforded notice and opportunity to be heard on its 
continued suitability. The Court's adoption of such a position would eviscerate the fundamental 
benefits of private property ownership and render the same due process rights the Vickers claim 
were trespassed against them in this case deeply offended for all. 
D. The Board's decision to grant the amendment to the 1995 Plan. the Conditional 
Rezone. and the Development Aereement are supported by substantial and 
competent evidence. 
Without abandoning the position that the issues presented by the Vickers are not matters 
for judicial review or are based on arguments not properly preserved, should this Court determine 
otherwise, its final decision should still favor the County as the Board's decisions are supported 
by substantial and competent evidence. 
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1. Standard of Review: 
This Court has recently articulated the appropriate standard of review as follows: 
"In an appeal from a district court, where the court was acting in its appellate 
capacity under IDAPA, the Supreme Court reviews the agency record independently 
of the district court's decision. Cowan v. Bd. of Comm'rs of Fremont County, 143 
Idaho 501, 508, 148 P.3d 1247, 1254 (2006). As to the weight of the evidence on 
questions of fact, this Court will not substitute its judgment for that of the zoning 
agency. Id. The Court defers to the agency's findings of fact unless they are clearly 
erroneous; and the agency's factual determinations are binding on the reviewing 
court, even when there is conflicting evidence before the agency, so long as the 
determinations are supported by evidence in the record. Payette River Prop. Owners 
Ass'n v. Bd. of Comm'rs of Valley County, 132 Idaho 551, 554, 976 P.2d 477,480 
(1999). Planning and zoning decisions are entitled to a strong presumption of 
validity, including a board's application and interpretation of its own zoning 
ordinances. Cowan, 143 Idaho at 508,148 P.3d at 1254. 
The Court shall affirm the zoning agency's action uniess the Court finds that the 
agency's findings, inferences, con~lusions or decisions are: (a) in excess of 
constitutional or statutory provisions; (b) in excess of the statutory authority of the 
agency; (c) made upon unlawful procedure; (d) not supported by substantial evidence 
on the record as a whole; or (e) arbitrary, capricious, or an abuse of discretion. I.C. 
5 67-5279(2); Cowan, 143 Idaho at 508, 148 P.3d at 1254. The party attacking a 
zoning board's action must first illustrate that the board erred in a manner specified 
therein and then must show that a substantial right of the party has been prejudiced. 
Id." 
Spencer v. Kootenai County, 145 Idaho 448,452, 180 P.3d 487,491 (2008). 
2. The Comurehensive Plan Map: 
The preparation, implementation, review, and update of a county's comprehensive plan is 
required and guided by I.C.5 67-6508. The components of a comprehensive plan include: (I)  
property rights; (2) population; (3) school facilities and transportation; (4) economic 
development; (5) land use; (6) natural resources; (7) hazardous areas; (8) public services, 
facilities, and utilities; (9) transportation; (10) recreation; (I 1) special areas or sites; (12) 
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housing; (13) community design; and (14) implementation. LC. 5 67-6508; Sprenger, Grubb and 
Associates, Inc. v. City of Hailey, 133 Idaho 320,322, 986 P.2d 343,345 (1999). 
The fifth of these components, land use, must be comprised in part by a land use map. 
LC. 3 67-6508(e) (where "a map shall be prepared indicating suitable projected land uses for the 
jurisdiction."); Sprenger, 133 Idaho at 322,986 P.2d at 345. Accordingly, the land use map is 
not the comprehensive plan, but merely a subpart of one of the fourteen components. Taylor v. 
Board of County Com'rs, 124 Idaho 392,396,860 P.2d 8, 12 (Ct.App. 1993); Bone v. City of 
Lewiston, 107 Idaho 844, 849,693 P.2d 1046, 1051 (1984). 
Savala's request to amend the comprehensive plan map was heard by the Commission on 
May 19,2005. The Commission considered two questions related to the application for map 
change: (1) whether a general type of growth should be permitted in a particular area; and (2) 
what plans consist of for city services to the area identified in the proposed change. See LC. 3 67- 
651 1(c); Price 11. Payette County Bd of Com'rs, 131 Idaho 426,430, 958 P.2d 583, 587 (1998); 
Canyon County Ordinance (hereinafter "CC0")07-06-01, et. seq. (1-19-2005). Upon receipt of 
testimony and exhibits, the Commission deliberated before recommending that the Board deny 
the request. Clerk's Record, Vol. I ,  p. 9. 
On October 25,2005, the Board held its first public hearing on the matter. The same two 
standards the Commission considered were again at issue. The October 25 hearing lasted all day, 
and the Board enjoyed the benefit of extensive testimony and the submission of a number of 
exhibits. The hearing was continued to October 27, 2005, at which time the Board deliberated, 
evaluating the standards under the components of the County's comprehensive plan. Review of 
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the Transcript of October 27, 2005 illustrates that the Board specifically discussed and rated the 
following: property rights (p. 7); three of the population policies (pp. 7-13); two of the economic 
development policies (pp. 13-15); five of the land use policies (pp. 15-21); three of the 
agricultural lands policies (pp. 21-24); one of the community commercial area policies (pp. 25- 
27); and one of the public services facilities and utilities policies (pp.29-30). The Board also 
discussed that portion of the comprehensive plan addressing rural or neighborhood commercial 
area issues and whether city services were identified. Transcript of October 27, 2005, pp. 31-34 
and pp. 38-39. The Board thereafter voted to reject the Commission's recommendation and to 
I approve the change to the 1995 Plan map. 
Because the Board's decision constituted a material change from the Commission's 
recommendation, LC. $67-6509 required that a second hearing on the issue be held. This second 
hearing began on March 14,2006. Once again, the Board heard testimony all day, received 
numerous exhibits, and found it necessary to continue the hearing. Transcript of March 14, 
2006. On March 3 1,2006, the Board reconvened this second hearing and received more 
testimony before again deliberating under the appropriate standard of review. As the district 
court held: 
"Clearly, the record in its entirety reflects the [Board] did not take this matter lightly, 
as evidenced by the voluminous transcripts and Findings and Conclusions dealing - - 
with the comprehensive plan map amendment. The [Board] neutrally received 
testimony both in favor of the change and in opposition to it. Testimony from 
experts and professionals abounded. At each of the two hearings, the [Board] 
covered each policy relevant to the amendment in malang their determination." 
Memorandum Decision on Judicial Review, p. 8. 
There is no requirement that the facts behind a governing body's conclusion be 
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uncontradicted, or that they necessarily lead to that certain conclusion; rather, substantial and 
competent evidence is that which is of such sufficient quantity and probative value that 
reasonable minds could reach that same conclusion. Spencer, 145 Idaho at 457,180 P.3d at 496, 
citing Cowan 143 Idaho at 517, 148 P.3d at 1263. The quantity and probative value of the 
evidence before the Board was significant. Their analysis, and the corresponding findings of 
fact, make obvious that the Board weighed the testimony and exhibits presented to them with 
careful consideration. The Vickers apparently argue that only one conclusion could be 
reasonably derived from the voluminous record in this matter, an assertion that betrays a nanow- 
mindedness of purpose that neither the law nor the public affords the Board in their pursuit of 
official duties. 
3. The Conditional Rezone and Development Agreement: 
In Canyon County, approval of a conditional rezone requires the applicant to enter a 
development agreement that binds them to the conditions. CCO 07-06-07. As discussed above, 
no building permit for any development will be issued unless the predevelopment conditio~is of 
approval articulated in the development agreement are satisfied. CCO 07-09-07(2). In this 
manner 1s the conditional reclassification of land in Canyon County given more than merely 
abstract effect. 
The development agreement in this matter incorporated each condition of approval as 
ordered by the Board in its Findings of Fact, Conclusions of Law and Orders. R., p. 166 
Although this interconnectivity does not change the basic nature of what a conditional rezone is, 
I 
or the effect a development agreement might have on future specific development, it does lend 
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itself to a combined analysis herein. 
Upon the conclusion of the Board's second hearing on the 1995 Plan change, they 
addressed Savala's application for conditional rezone. Under LC. § 67-651 1 and CCO 07-06-05, 
in deliberating on such an application the Board is required to find adequate evidence to answer 
the following questions: 
[I] whether the zoning amendment is harmonious with and in accordance with the 
applicable comprehensive plan; 
[2] whether the proposed use will be injurious to other property in the immediate 
vicinity and/or will negatively change the essential character of the area; 
[3] whether adequate sewer, water, and drainage facilities, and utility systems are 
to be provided to accommodate said use; 
[4] whether measures will be taken to provide adequate access to and from the 
subject property so that there will be no undue interference with existing or future 
traffic patterns; 
[5] whether essential public services such as, but not limited to, school facilities, 
police and fire protection, emergency medical services and irrigation facilities, 
will be negatively impacted by such use or will require additional public funding 
in order to meet the needs created by the requested change. 
In finding the first of these criteria satisfied, the Board relied on their decision to amend 
the 1995 Plan map and adopted the rationales in support thereof. Transcript of March 31, 2006, 
p. 87. Although the Vickers suggest that the 1995 Plan amendment was a necessary precondition 
to approval of the conditional rezone, such is not the case.4 What is required is that the 
4The amendment does, however, render the Vickers' arguments regarding spot zoning 
irrelevant because, in light of the amendment, the proposed rezone was in conformance with the 
comprehensive plan. As to the argument that the map amendment constituted spot zoning, the 
Vickers merely ask that this Court substitute its judgment for that of the Board and reweigh the 
evidence and testimony presented at the hearings. 
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amendment be harmonious, and in accordance, with the comprehensive plan. Whether or not th 
Plan map was amended, a factual basis could exist sufficient to find substantial and competent 
evidence that a particular rezone is harmonious and in accordance with the plan. As previously 
noted, the plan map is not the plan - it is only a portion of one component of the plan. $ 
Furthermore, it is well-established that a comprehensive plan map is a forecast of possible 
suitable projected land uses and "is not intended to be a map of present zoning uses, nor even a 
map which indicates what uses are presently appropriate." Bone, 107 Idaho at 850,693 P.2d at 
1052. The map is a general guide to which Idaho law clearly does not require slavish adherence. 
The Board determined that a change to the map was warranted in this case, and so concluded as a 
corollary that the proposed use was harmonious, and in accordance, with the 1995 Plan. As with 
many of the other decisions now questioned by the Vickers, this is a question of fact and so is 
therefore measurable not in terms of absolutes, bul in terms of whether the conclusion is 
supported by substantial and competent evidence. 
As the record demonstrates, the Board went on to thoroughly review each of the other 
criteria in light of the testimony and exhibits it had received. Although the Board ultimately 
concluded that these criteria favored approval of the application, they did so in a context marked 
by their imposition of conditions designed to limit the types of development that could occur and 
otherwise mitigate certain concerns the Opposition or Board had identified. Although the 
Vickers appear to disagree with even the concept of a conditional rezone, this facet of the tool - 
and its judicious employment in this case -reflects the seriousness with which the Board 
received all the evidence offered it. 
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In finding that the conditional rezone should be granted, the Board also decided that the 
developer should be bound to a written development agreement articulating the conditions of 
approval. Because these conclusions represented a material change from the Commission's 
recommendation, a second hearing on these issues became necessary. Per the hearing notice, this 
I final hearing began immediately after the Board's initial decision to grant the conditional rezone. 
Transcript ofMarch 31, 2006, p. 102, L. 11. 
At this second hearing on the conditional rezone and development agreement, which was 
I functionally the third Board hearing on the underlying issues and the fourth overall, the Board 
again heard testimony and provided ample opportunity for all interested persons to be heard. The 
record reflects that this hearing was marked by testimony, argument and questioning that was 
voluntarily abbreviated, though still illustrative of the expansive due process offered at every 
1 stage of the case. Upon conclusion of this hearing, the Board again considered the 
appropriateness of the conditional rezone, making extensive factual findings that happened to 
support approval of the application. Notwithstanding the Vickers' contention that the conditional 
rezone ought not have been approved, the record contains no support for the proposition that the 
Board's conclusion was not supported by the record. 
Throughout both the hearing and appellate processes, the Vickers have presented an 
argument as to why they disagree with the Board's decision. The remedy for such disagreement, 
however, lies not in judicial intervention but the political process. The district court left aside, as 
this Court must, any opinion about whether the application should have been granted, and simply 
applied the law to the facts. Doing so, it is clear that the Board's decision was based on 
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substantial and competent - if conflicting - evidence, and so must be affirmed. 
E. The County is entitled its reasonable attorney fees and costs under I.C. 5 12-117. 
Because no statutory authority exists that could be construed as granting a right to judicial 
review of a comprehensive plan map change, the Vickers' pursuit of such is per se unreasonable. 
Similarly, in light of this Court's decision in Highlands, it was unreasonable for the Vickers to 
persist in their appeal of the conditional rezone. The County did not request attomey fees in 
moving for involuntary dismissal shortly after the Highlands decision was issued because of the 
time frame in which that case was issued and the filing of Appellants' Opening Brief, and the 
County's intent that its motion for involuntary dismissal be construed as an attempted courtesy 
designed to forestall the expenditure of additional resources by the parties and the Court. The 
County is now compelled to request its reasonable attomey fees in light of the awards granted in 
Highlands and Giltner Dairy. 
Furthermore, a significant portion of the Vickers' argument concems the authority of the 
Board to change the 1995 Plan map. Even if judicial review of map changes was appropriate, in 
this particular case any error in amending the 1995 Plan map was invited by the Vickers who 
failed to articulate any argument regarding such to the Board. Because the Vickers failed to 
preserve any objection regarding this issue or otherwise offer the Board opportunity to address 
the question, their reliance upon it at this stage of the proceedings is unreasonable. 
Moreover, if the Court chooses to address the merits of the Vickers' appeal from an 
adverse decision on judicial review, the record clearly reveals that the Board's decision was 
supported by substantial and competent evidence. Though the Vickers have constructed an 
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elaborate argument for the Court's consideration, its framework consists of unsupported 
propositions that reveal nothing so much as the fact that the Vickers disagree with the Board's 
decision. By recasting this disagreement in terms of a denial of fundamental rights facilitated by 
violations of law, the Vickers ignore the underlying record and their involvement in its creation 
in service of an unreasonable request that their judgment be substituted for that of the Board. In 
doing so, they have acted without a reasonable basis in fact or law, and the Board's attorney fees 
should be assessed against them accordingly. 
CONCLUSION 
Because the Vickers lacked standing to petition the district court for judicial review, this 
case should be dismissed in whole. Should this Court view such dismissal in whole as an 
unwarranted extension of previous holdings, the County would alternatively request that the 
appeal be dismissed at least in part 
As the Vickers failed to preserve for appeal any argument about the authority of the 
Board to amend the 1995 Plan map or to incorporate those changes into the 2010 Plan map, the 
County simiIarIy requests that those portions of the appeal be dismissed. 
In the event this Court determines that a petition for judicial review is appropriate in this 
case, and that the Vickers properly preserved their instant arguments, the County requests that the 
Court conclude that substantial and competent evidence supports the Board's action in granting 
Dr. Savala's application. 
Last, and no matter the theory under which the Court determines it must proceed, the 
County requests its reasonable attorney fees be awarded as the Vickers' pursuit of their 
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arguments is unsupported in law or fact and is otherwise unreasonable. 
5 day of October, 2008. Dated this -
Canyon County Board of Commissioners 
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